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General Information Letter: Response to questions regarding nexus from
provision of training services within Illinois.

January 21, 1998

Dear :

This is in response to your letter received on January 7, 1998, in which you
requested information regarding activities that may create nexus with this State.
I1linois Departnent of Revenue (the "Departnment”) rules require that the
Departnent issue two types of letter rulings, private letter rulings ("PLR') and

general information letters ("GAL"). PLRs are issued by the Departnent in
response to specific taxpayer inquires concerning the application of a tax
statute or rule to a particular fact situation. A PLR is binding on the

Departnent, but only as to the taxpayer who is the subject of the request for
ruling and only to the extent the facts recited in the PLR are correct and

conpl et e. G Ls do not constitute statements of agency policy that apply,
interpret or prescribe the tax law and are not binding on the Departnent, but
PLRs are binding on the Departnent. For your general information we have
enclosed a copy of 2 I1ll. Adm Code Part 1200 regarding rulings and other

informati on i ssued by the Departnent.

Al t hough you have not specifically requested either type of ruling, the nature of
your questions and the information you provided require that we respond with a
G L.

In your letter you state the foll ow ng:

Qur accounting firm xxxx & XXXXXXX, XX has been retained to prepare the
federal corporate and the required state corporate tax returns for a
Pennsyl vani a based corporation. There are a few questions for which we need
clarification regarding the taxability of incone generated in various
st at es. The following scenario wll outline the activity of this
corporation and hopefully it can be determ ned as to whether nexus exists so
that we can correctly identify the amount of incone to be reported to your
state.

Corporation A is a Pennsylvania C corporation. The principal and only
office is located in Pennsyl vani a. Corporation A is a service corporation
which provides "on site" training and computer consulting services to

various conpanies throughout the United States. The majority of the
assignnments are obtained through the software conpany (Corporation B) which
originally sold the software to these various conpanies. Corporation A
therefore perfornms the service in various states, but does not bill the
compani es in those states. Corporation A receives its revenue frombillings
to the software conpany (Corporation B). In other words, the software

company (Corporation B) subcontracts Corporation A to perform any training
servi ces necessary for clients who have purchased software from Corporation
B. W ask that you comment on the follow ng situations:



Situation 1:

Qur concern is with Corporation A Even though paynent for services are
recei ved from anot her Pennsyl vania corporation, the enpl oyees of Corporation
A have performed the income generating services in various states. W'
believe that nexus exists with those various states with regard to income
generated by services perforned in those states by the enployees of
Corporation AL  For the purpose of determning state incone tax liability in
your state, would you provide us with your determnation regarding this

situation.

Situation 2:

All information is the same as above, except that in sone instances,
Corporation A has had to hire subcontractors to do the on site training
because enough enployees were not available for sone assignnents. Wth

regard to income generated in the various states by the subcontractors, does
nexus exist for Corporation A in your state? |If so, are the subcontractor
fees to be included in the payroll factor for apportionnent purposes?

Pl ease advise us as to the incone tax liability regarding both situation 1
and 2. Also, if nexus exists in these situations for incone tax purposes,
does it exists for any other tax liability in your state?

Whet her a taxpayer has nexus with Illinois is a fact-specific determ nation that
can only be made in the context of an audit in which a Departnent auditor would
have access to all relevant facts. Therefore, we cannot issue a letter ruling
concerni ng whet her your client has nexus with Illinois. Further, the Departnent
does not issue private letter rulings where the taxpayer has not been identified
in the ruling request. However, we can provide you with the follow ng general

i nformati on concerning incone tax nexus.

Under Section 201 of the Illinois Income Tax Act ("IITA"), a tax measured by net
incone is inmposed on every corporation for the privilege of earning or receiving
income in this State. Pursuant to P.L. 86-272, an out-of-state corporation is
not subject to the Illinois income tax if its activities within Illinois consist
of the nere solicitation of orders for itens of tangible personal property and:
(1) the orders are accepted or rejected outside of Illinois; and (ii) if the
orders are accepted, such orders are filled from inventories nmaintai ned outside
of Illinois and are shipped or delivered to Illinois custonmers from those
inventories. Since Corporation A provides services, it will not be afforded the

limted protection fromtaxation provided by P.L. 86-272.

Situation 1

In general, an out-of-state corporation will establish nexus with the State if
any of its business or non-business incone is apportionable or allocable to
[I'linois under I1TA Sections 301 through 304. Based on the information in your
letter, it does not appear that non-business incone is an issue. An out-of-state

corporation would apportion its business incone to Illinois pursuant to a three-
factor fornmula based on the corporation's Illinois property, payroll and sales
(doubl e- wei ght ed) versus the corporation's property, payr ol | and sales
ever ywhere. 1 TA Section 304. Pursuant to IITA Section 304(a)(3)(C, a

corporation's sales are in Illinois if: (i) the income-producing activity is



perfornmed in this State; or (ii) the incone-producing activity is perfornmed both
within and without this State and a greater proportion of the incone-producing
activity is performed within this State than wthout this State, based on
perfornmance costs. The term "income-producing activity" refers to "...the
transactions and activity directly engaged in by the person in the regular course
of its trade or business for the ultinmate purpose of obtaining gains or profit."

86 IIl. Adm Code Section 100.3370(d)(3). Therefore, it appears that Corporation
A will establish nexus with Illinois if providing conputer software training is
its incone-producing activity and such activity, in whole or in part, is
performed within Illinois.

Situation 2

When an out-of-state corporation uses "subcontractors" to provide services to
custoners, the corporation nnust determ ne whet her such individuals are
"empl oyees" or "independent contractors" \Wether an individual is an "enpl oyee"
or an "independent contractor" is a factual determ nation that can be nade only

after a review of all relevant facts and circunstances. Based on the limted
information in your letter, the Departnent cannot determne whether the
individuals referred to as "subcontractors"” are "enployees" or "independent
contractors”. Neither term is defined in the IITA Pursuant to |IITA Section

102, ternms not defined in that Act are given the neaning applicable to such terns
in the Internal Revenue Code ("IRC'), except where the contexts in which such
terms are used would require otherw se. If the individuals referred to as
"subcontractors” cone within the neaning of the term "enpl oyee" as defined in IRC
Section 3401(c) and Treasury Regul ation Section 31.3401(c)-1, Corporation A would

probably establish nexus with [llinois. Accordingly, all incone generated by
such individuals would be included in Corporation A's business incone that would
be apportioned to Illinois under 11TA Section 304. Furt her, any remuneration
for services performed by such individuals would be "conpensation", and
therefore would be included in Corporation A's payroll factor, provided that such
conmpensation was paid in |Illinois. The factors used to determ ne whether
conpensation is "paid' in Illinois are set forth in II1TA Section 304(a)(2)(B) and
86 Ill. Adm Code Section 100.7010.

The individuals that you referred to as "subcontractors" in your letter may
establish nexus in Illinois for Corporation A in Illinois even if they are
consi dered "independent contractors". See Scripto, Inc. v. Carson, 362 U S. 207,

80 S.C. 619, 4 L.Ed.2d 660 (1960) (activities of an independent contractor are
sufficient to establish nexus for a taxpayer with the state in which such
activities are perforned.). These individuals act as agents for Corporation A
You stated in your letter that the "subcontractors" provide software training to
Corporation A s custoners when Corporation A does not have enough enployees to

provi de such training. In such capacity, the "subcontractors" provide the sane
services as Corporation A's enployees. Therefore, the activities of the
subcontractors, acting as Corporation A s agents, would probably establish nexus
with Illinois for Corporation A However, if nexus is established in this
situation, the inconme derived from services performed by the subcontractors woul d
not be included in Corporation A's sales factor. 86 Ill. Adm Code Section
100. 3370(d)(3)(A). Simlarly, remunerations paid to the subcontractors woul d not
be included in Corporation A's payroll factor. Further, the independent
contractors would be subject to taxation in Illinois if the renunerations they
receive from Corporation A are considered conpensation "paid* in Illinois. See

Il TA Section 304(a)(2)(B).



Corporation A may be subject to the Illinois franchise tax if it is required to
be authorized to do business in Illinois. The Illinois Secretary of State's
office admnisters the franchise tax and determnes whether out-of-state
corporations are subject to such tax. You can contact the Secretary of State at
the foll owi ng address:

The Honor abl e George Ryan
Secretary of State

Busi ness Servi ces Depart nment
Howl ett Buil di ng, Room 328
Springfield, IL 62756

You may contact the Departnent if you have additional questions regarding this
mat ter.

Si ncerely,

Ri ckey A. Walton
Staff Attorney (Inconme Tax)



